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DETAILED ACTION 

1. Claims 1-10, 12-30 are presented for examination. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-9, 14-27, and 29-30 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rakavy et al. (USPN 5,913,040) (hereinafter Rakavy) in view of Chiu 
et al. (WO 00/01 123) (cited by Applicant in IDS) (hereinafter Chiu) 

2. Referring to claim 1 , Rakavy discloses a method of transferring a set of data over 
a network comprising: 

monitoring the level of actual network bandwidth utilization (col. 14, lines 8-9); 

calculating a threshold level of utilization as a function of the current monitored 
level of utilization (col. 13, line 66 to coL 14, line 7); and 

if the actual level is less than the threshold level, receiving at least a portion of 
the set of data over the network (col. 14, lines 16-21 ). 

Rakavy does not disclose identifying a maximum monitored level of actual 
utilization and that the threshold level of utilization is calculated as a function of the 
maximum monitored level of utilization. Chiu discloses another method of transferring 
data over a network comprising the steps of: 
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identifying a maximum monitored level of actual utilization (i.e. previously 
measured high rate of transmission) (p. 5, lines 13-15); and 

calculating a threshold level of utilization (i.e. rate of transmission) as a function 
of the maximum monitored level of utilization (disclosed is that the increase to the rate 
of transmission is based upon the historically highest rate) (p. 5, line 25). 

It would be obvious to a person of ordinary skill in the art at the time the invention 
was made to combine the teaching of Rakavy with Chiu in order to avoid problem pf 
driving transmission rate thresholds too low based upon unacceptably low values as 
supported by Chiu (p. 5, lines 15-16). 

3. Referring to claim 2, Rakavy discloses the client receives the data over the 
network from a server (col. 5, lines 32-39). 

4. Referring to claim 3, Rakavy discloses said monitoring occurs at the interface 
between the client and the network (col. 14, lines 8-15). 

5. Referring to claim 4, Rakavy discloses the network is the Internet (col. 5, lines 8- 
9). 



6. Referring to claim 5, Rakavy discloses the threshold level is equal to a 
predetermined percentage of the maximum monitored level (col. 13, lines 35-44). 
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7. Referring to claim 6, Rakavy discloses the set of data includes a software update 
(col. 3, lines 60-62; col. 15, lines 22-27). 

8. Referring to claim 7, Rakavy discloses repeating at least said monitoring step 
each time a portion of the set of data is received (Figure 6, reference character 43 and 
related parts of the disclosure). 

9. Referring to claim 8, Rakavy discloses separately receiving a plurality of discrete 
portions of the set of data over the network when the actual level is less than the 
threshold level (col. 14, lines 32-60). 

10. Referring to claim 9, Rakavy discloses a method of transferring a set of data over 
a network as stated in the claims above. Rakavy does not disclose incrementing a 
counter each time a discrete portion of the data is received over the network. "Official 
Notice" is taken that both the concept and advantages of providing for incrementing a 
counter each time a portion of data is received is well known and expected in the art. It 
would have been obvious to one of ordinary skill in the art to provide incrementing a 
counter each time a portion of data is received to the combined system of Rakavy and 
Riggan to keep an accurate track of the number of packets received for this data set. 
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1 1 . Referring to claim 14, Rakavy discloses suspending the receipt of discrete 
portions of the data if the level of actual utilization becomes greater than the threshold 
level (col. 14, lines 16-21). 

12. Referring to claim 15, Rakavy discloses resuming the receipt of discrete portions 
of the data from the point of suspension when the level of actual utilization becomes 
less than the threshold level (col. 13, lines 23-34). 

1 3. Referring to claim 1 6, Rakavy discloses a method of transferring a set of data 
over a network as stated in the claims above. Rakavy further discloses repeating said 
monitoring step each time a portion of the set of data is received (Figure 6, reference 
character 43 and related parts of the disclosure). Rakavy does not disclose identifying 
a maximum level of utilization during receipt of the set of data and calculating a 
threshold level of utilization for the set of data as a function of the maximum level of 
utilization identified during receipt of the set of data. Chiu discloses: 

identifying a maximum level of actual utilization during receipt of the set of data 
(i.e. determine increase of rate based upon the current rate of ACK messages received 
in a window) (p. 5, lines 1-7); and 

calculating a threshold level of utilization for the set of data as a function of the 
maximum level of utilization identified during receipt of the set of data (i.e. transmission 
rate is reduced with respect to the historically highest rate) (p. 5, lines 1-7). 
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It would be obvious to a person of ordinary skill in the art at the time the invention 
was made to combine the teaching of Rakavy with Chiu in order to avoid problem of 
driving transmission rate thresholds too low based upon unacceptably low values as 
supported by Chiu (p. 5, lines 15-16). 

14. Referring to claim 17, Rakavy discloses a method of transferring a set of data 
over a network as stated in the claims above. Rakavy does not disclose estimating the 
maximum level of utilization during receipt of the set of data by calculating an average 
level of utilization for the set of data upon repeating said monitoring step a 
predetermined number of times during receipt of the set of data. Chiu discloses 
estimating the maximum level of utilization during receipt of the set of data by 
calculating an average level of utilization for the set of data upon repeating said 
monitoring step a predetermined number of times during receipt of the set of data (i.e. 
determine increase per window) (p. 5, lines 1-20). It would be obvious to a person of 
ordinary skill in the art at the time the invention was made to combine the teaching of 
Rakavy with Chiu in order to avoid problem of driving transmission rate thresholds too 
low based upon unacceptably low values as supported by Chiu (p. 5, lines 15-16). 

1 5. Referring to claim 1 8, Rakavy discloses receiving at least a portion of the set of 
data over the network if the actual level is less than the threshold level for the set of 
data (Figure 6). 
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16. Referring to claim 19, Rakavy discloses receiving at least a portion of a second 
set of data over the network if the actual level is less than the threshold level for the set 
of data (col. 14, lines 32-60). 

17. Referring to claim 20, it is inherent that the combined system of Rakavy and 
Riggan has a computer-readable medium having computer executable instructions 
because it instructs the computer in the steps to complete the method. 

18. Referring to claim 21 , Rakavy discloses a computer system having a memory, an 
operating system and a central processor being able to execute the instructions stored 
on the computer-readable medium (col. 4, lines 46-67). 

19. Referring to claims 29 and 30, Rakavy discloses the client machine receives the 
data over the network without substantially interfering with any other network activity 
(Rakavy discloses downloading the advertisements in a background mode over a 
communications link, which, as it is well known in the art, is designed to substantially 
reduce interference with other network activities that is user-oriented) (e.g. abstract). 



20. 



Claims 22-27 are rejected for similar reasons as stated above. 
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Claims 10 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rakavy in view of Chiu as applied to claims 1 and 7-9 above, and further in view of 
Watanabe et al. (USPN 6,285,662) (hereinafter Watanabe). 

21 . Referring to claim 10, Rakavy in view of Chiu disclose a method of transferring a 
set of data over a network as stated in the claims above. Rakavy in view of Chiu do not 
disclose the size of the discrete portions of the data is a function of the value of the 
counter. Watanabe discloses the size of the discrete portions of the data (contention 
window) is a function of the value of the counter (retransmission attempts) (col. 4, lines 
59-63). It would be obvious to a person of ordinary skill in the art at the time the 
invention was made to combine the teaching of Watanabe with the system of Rakavy 
and Chiu for improved throughput rates and power consumption performance of the 
sending station as disclosed in Watanabe (col. 1, lines 19-21). 

22. Referring to claim 1 1 , Rakavy in view of Chiu disclose a method of transferring a 
set of data over a network as stated in the claims above. Rakavy in view of Chiu do not 
disclose increasing the size of the discrete portions of the data when the value of the 
counter is greater than a predetermined value. Watanabe discloses increasing the size 
of the discrete portions of the data (contention window) when the value of the counter 
(retransmission attempts) is greater than a predetermined value (col. 5, lines 2-7). It 
would be obvious to a person of ordinary skill in the art at the time the invention was 
made to combine the teaching of Watanabe with the system of Rakavy and Chiu for 
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improved throughput rates and power consumption performance of the sending station 
as disclosed in Watanabe (col. 1, lines 19-21). 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rakavy 
in view of Chiu as applied to claims 1 and 7-9 above, and further in view of Elzur (USPN 
6,427,169). 

23. Rakavy in view of Chiu disclose a method of transferring a set of data over a 
network as stated in the claims above. Rakavy in view of Chiu do not disclose clearing 
the counter after receiving all of the plurality of discrete portions of the data over the 
network. Elzur discloses clearing the counter after receiving all of the plurality of 
discrete portions of the data over the network (col. 9, lines 29-31 ). It would be obvious 
to a person of ordinary skill in the art at the time the invention was made to combine the 
teaching of Elzur with Rakavy and Chiu to efficiently monitor the number of packets 
received for the data flow while minimizing the amount of memory space used. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rakavy 
in view of Chiu as applied to claims 1 and 7-9 above, and further in view of Kalkunte et 
al. (USPN 6,078,591 ) (hereinafter Kalkunte). 

24. Rakavy in view of Chiu disclose a method of transferring a set of data over a 
network as stated in the claims above. Rakavy in view of Chiu do not disclose clearing 



Application/Control Number: 09/505,735 Page 10 

Art Unit: 2143 

the counter if the level of actual utilization becomes greater than the threshold level. 
Kalkunte discloses clearing the counter if the level of actual utilization becomes greater 
than the threshold level (col. 8, line 59 to col. 9, line 7). It would be obvious to a person 
of ordinary skill in the art at the time the invention was made to combine the teaching of 
Kalkunte with Rakavy and Chiu to efficiently monitor the bandwidth utilization of the 
system and to transfer packets of data according to the monitored bandwidth. 

Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over Buch et 
al. (USPN 6,463,468) (hereinafter Buch) in view of Rakavy in view of Chiu. 

25. Buch discloses a method of communicating between a client process and a 
server process over a network, the method comprising: 

a. issuing to the server process a first download request which identifies a 
file and which request that the server process download a first segment of the file 
over the network (col. 12, lines 25-30); 

b. downloading, by the server process, the first segment of the file (col. 12, 
lines 32-34); 

c. issuing to the server process a further download request which is 
associated with the file and which requests that the server process download a 
further segment of the file over the network, provided the actual network 
bandwidth utilization is less than a threshold level (col. 12, lines 25-50); 
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d. downloading, by the server process, the further segment of the file (col. 
12, lines 39-42; Figure 11); 

e. repeating steps (c) and (d) until the server process has downloaded each 
segment of the file over the network (col. 12, lines 35-50). 

Buch does not disclose that the threshold level is calculated as a function of a 
maximum monitored level of actual network bandwidth utilization. Rakavy in view of 
Chiu disclose calculating a threshold level as a function of a maximum monitored level 
of actual network bandwidth utilization (see above rejections). It would be obvious to a 
person of ordinary skill in the art at the time the invention was made to combine the 
teaching of Buch with Rakavy and Chiu to streamline the system, increasing the 
efficiency by allowing "in-use" periods but low utilization to be harnessed to download 
files, resulting in increased throughput and less overhead. 

Response to Arguments 

26. Applicants arguments dated July 27, 2005 have been fully considered but they 
are not persuasive. 

27. In the remarks, Applicant argues, in substance, that (1 ) Chiu does not disclose 
identifying a maximum monitored level of actual bandwidth utilization of the network 
connection since a rate of transmission is fundamentally different from a level of 
bandwidth utilization. 
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28. As to point (1) Applicant's rationale is incorrect. Applicant has not provided any 
support for this position, nor has provided any substantive argument as to why this is 
true. Applicant should be aware that the definition of the term "bandwidth", as it is 
known in the art, is "the data transfer capacity or speed of transmission, of a digital 
communications system measured in bits per second" (Microsoft Computer dictionary 
5*^ ed. © 2002, page 50). By this rationale, not only is a rate of transmission not 
fundamentally different from a level of bandwidth utilization, they are one in the same. 
The rate of transmission is measured in bits per second. BY this rationale, the rejection 
is maintained. 

Conclusion 

29. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joseph E. Avellino whose telephone number is (571 ) 
272-3905. The examiner can normally be reached on Monday-Friday 7:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on (571 ) 272-3923. The fax phone numbers 
for the organization where this application or proceeding is assigned are (703) 872-9306 
for regular communications and (703) 872-9306 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 305- 



3900. 




JEA 

August 9, 2005 
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SUPERVISORY PATENT EXAMINER 
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